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There naturally follows a protest against such extensions of the exer- 
cise of federal power as involve an unauthorized limitation upon per- 
sonal liberty and upon the freedom of corporate existence and activity 
— such extensions as lead to " the establishment of a parliamentary des- 
potism," and make possible " personal government, not the reign of 
law." 

The rule of " free ships and free goods " is questionably applied in 
the course of the argument, and some speculation may be caused by 
the following statement : ' ' Every measure which impairs the power or 
dignity of local governments, deteriorates the central authority." The 
rarity of such lapses emphasizes the scrupulous care with which the 
work has been prepared, while the industry, skill and conviction of the 
author make criticism difficult. 

H. A. Cushinc. 

Columbia University. 

Englisches Staatsrecht. By Julius Hatschek. Tubingen, J. 
C. B. Mohr (Paul Siebeck), 1905, 1906. Two volumes : xii, 669 ; 
viii, 710 pp. 

For the first time the constitution, government and administration 
of Great Britain have received an exhaustive treatment at the hands of 
a continental scholar who has no motive beyond a systematic and ob- 
jective presentation of his theme. Montesquieu, stirred by the contro- 
versy between the regency and the French parliaments, discovered in 
England the theory of the division of powers in order that he might 
demonstrate at home the desirability of an independent judicial au- 
thority ; and the quest after an ideal for France led him into a funda- 
mental misrepresentation of English government. Likewise, Gneist 
turned to the study of English institutions when the reform of the Prus- 
sian administrative and judicial system was a pressing issue, and by 
reason of his sympathies he found in the "self-government" of 
the county gentry — a system then obsolescent and now obsolete — 
his ideal for Prussia. Warned by the havoc which subjective factors 
have wrought in the theories of his predecessors, Dr. Hatschek has not 
sought primarily for political morals for the use of continental states- 
men but has attempted a comprehensive and detailed treatment of the 
English constitution as it actually exists. For this work the author is 
equipped by a systematic legal training and by a wide and intimate 
acquaintance with the literature of his subject. 

In accordance with the unwritten but inexorable law of German 
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scholarship, Dr. Hatschek's first volume contains his Grundlagen, pre- 
faced somewhat strangely by ten pages on the constitutional evolution 
of England in the nineteenth century. These inevitable " founda- 
tions " are a historical review of commentaries on English public law 
from Fortesque to Maine, an examination of the corporation theory in 
its relation to the English theory of the state , and finally a most de- 
lightful and convincing excursus on the sources of law — common law, 
statutes and equity. By similar academic determinism the foundations 
are followed by a treatise on the land and the people — the imperial 
dominions, England, Wales, Scotland and Ireland, the colonies and de- 
pendencies and their populations. The concluding division of the first 
volume is devoted to the higher organs of the state — Lords, Commons 
and Crown — and in it their structure and functions are analyzed to the 
minutest detail. Here one can find all that the most exacting scholar 
will desire to know about the suffrage, elections, peerage and nobility, 
parliamentary practice from the opening to the dissolution, the legisla- 
tive, financial, administrative and judicial functions of Parliament, the 
historical evolution and present limits of the royal prerogative and the 
legal forms of royal activity in government. 

The second volume, bearing the sub-title Die Verwaltuns;, falls into 
three parts. The first division treats of the English party system, of 
the structure of the cabinet, of constitutional conventions, of the formal 
and intimate relations of party and cabinet and of ministerial responsi- 
bility. The second division , prefaced by a full and most illuminating 
historical introduction, describes the administrative system in its highest 
and lowest ranges — the Privy Council and its functions, the secretariat, 
the judiciary and the local self-government down through county, 
municipal and district councils to the parish. The third division con- 
tains the long-desired systematic presentation of the judicial control of 
administration in the English system. Every branch of the adminis- 
tration — finance, police, education, foreign affairs, social legislation, 
colonies and the like — is traced throughout its complex ramifications to 
its wide-reaching limits. 

Dr. Hatschek's is indeed a monumental work. The more obvious 
and familiar features of the English constitution are set forth with new 
commentary, enriched by reference to black-letter learning and to conti- 
nental practice. Gifted with Teutonic thoroughness, the author does 
not despise troublesome and research-demanding details. If one wants 
to know when the common law entered the Gold Coast, the origin of 
dukedoms, the source of the Irish Order of St. Patrick, the number of 
private bills introduced into Parliament in recent years, the alternation 
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of political parties in power, the structure of the budget or the origin 
of the Inns of Court — he will find at least some desirable information 
in Dr. Hatschek's volumes. 

The plan of the work will impress the student as logical and exhaus- 
tive, but at first glance one feature will probably strike many conti- 
nental and American readers as peculiar. Party government and the 
cabinet are separated entirely from the structure of Parliament and are 
placed at the head of the volume on government and administration. 
This the author justifies as follows : 

The wonder of the reader at this arrangement will vanish when he discovers 
by his study of this volume that the superstructure of the central govern- 
ment, namely the ministerial cabinet, rests on party custom; that party 
custom runs through the entire institution of ministerial responsibility; that 
party custom is responsible for the division and interrelation (Zusammenle- 
gung) of the central offices of administration — indeed within the central 
office transforms the collegiate into a bureaucratic system; that custom 
creates the ruling principles of the public service (for example that no 
permanent government official can be held responsible in parliament . . . ); 
and, finally, that party custom sets the limits to party government, and 
through it brings about that continuity which the administration of foreign, 
military and colonial affairs requires [vol. ii, p. 1]. 

For those who have not yet grasped the intimate relations which 
exist between structure of government and politics, this sentence , in 
spite of its involution, will be illumining. It should be noted that by 
party or parliamentary control of the administration Dr. Hatschek does 
not mean what Gneist meant when he spoke of control through appro- 
priations and resolutions : Gneist mistook the means for the system 
itself. To Dr. Hatschek the system itself is the precipitate (Nieder- 
schlag) of the old party conventions by which parliamentary control 
enters into administrative practice. A description of parliamentary 
government is therefore a description of these party conventions and 
the process by which they are interwoven into the rules of the older 
bureaucratic administrative routine. These party conventions are to 
be found in Privy Council practices, and they have spread thence into 
all branches of the administration. 

Not only is the plan logical and comprehensive, but, wherever theory 
is not involved, the presentation of facts seems to be accurate. The 
author's passion for precision is perhaps most strikingly shown in the 
long list of errata which he has inserted at the end of the second vol- 
ume, but there is abundant evidence throughout the work of patient 
and effective research. There is, for example, a delightful Dogmen- 
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geschichte of the royal prerogative which commands confidence by its 
close adherence to the sources — Year Books, Cardinal Pole, Thomas 
Starkey, Thomas Smith (the celebration of whose name Maitland 
happily lived to encourage), Davies, Cowell, Coke, Twysden and the 
rest (I, 600-611). There is also a genealogy of the theory of the 
division of powers, amplified by reference to rare tracts and even manu- 
script sources, which will be found very enlightening by those who have 
not yet got beyond Montesquieu (19 et seq). In short Dr. Hatschek 
knows his authorities and sources and has the judgment to select pre- 
cisely the data that forward his theme. 

Englishmen are accustomed to having their constitutional law done 
either by publicists who are political philosophers or by practical lawyers 
who have a strong sense of the real even when the reality lurks behind 
a legal fiction ; and for them, accordingly, the value of Dr. Hatschek's 
book will be materially lessened by the juristic and even — to use his 
own word — " metajuristic " coloring which he gives to topics that admit 
of theoretic treatment. For example : 

By reason of the fact that the English state never became a corporation, it 
was never regarded as endowed with the same omnipotence and unlimited 
authority as the continental state. It never possessed — excepting in the 
Tudor times — that all-embracing police power before which the individual 
must always bow in dumb submission as on the Continent . . . Maitland 
recognized this in a striking fashion in the following words: "Some would 
warn us that, in the future, the less we say about a supra-legal, supra- 
judicial plentitude of power concentrated in a single point at Westminster, 
concentrated in one single organ of an increasingly complex common- 
wealth, the better for that commonwealth may be the days that are com- 
ing." The less of a corporation the English state is, the more nearly it 
remains a passive association (Moss passiver Verband) whose common will 
is always manifested through the combined working of more or less author- 
ized organs of state, the better it will be for the individual who sees himself 
under no omnipotent police power [I, 93]. 

In common language this statement appears to mean that English gov- 
ernment is more decentralized and interferes less with individual con- 
cerns than continental governments, and that this difference is due to 
the non-acceptance of the Korporationstheorie . To the historically 
minded person this explanation appears improbable, though its un- 
soundness cannot be demonstrated until we have a better working 
theory of the natural history of English institutions than the Teutonic 
school has given us. Anthropology must come to our aid. For the 
present it may be sufficient to say that if the English government inter- 
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feres less with individuals than do continental governments, it is not 
because the English state is thought to lack the power. If Blackstone 
did not regard the English state as endowed with unlimited authority, 
it would be difficult to say what omnipotence in the domain of poli- 
tics is. 

Again : serious and real as Dr. Hatschek is in dealing with most mat- 
ters of fact, one cannot help feeling that he has not gone to the bottom 
of English politics. He attributes the fundamental difference between 
English and continental politics to the fact that the continentals adhere 
more strictly to programs while the English regard politics as a sport — 
engaged in for the joy of doing rather than the attainment of a goal. 
English politics therefore takes on the form of sport, with two sides and 
two leaders. This comparison may be justified in recent times, but it 
is not true historically, as the sharp and serious opposition of the land- 
lords and middle class during the early part of the nineteenth century 
shows, and it will probably not be true of the future if there is any 
reality to the present labor movement. 

In closing his last volume, Dr. Hatschek quotes the celebrated sen- 
tence from Burke : ' ' We procure reverence to our civil institutions on 
the principle upon which nature teaches us to revere individual men, 
on account of their age and on account of those from whom they are 
descended." Surely this is not the voice of science nor of reason ; and 
Dr. Hatschek himself does not follow Burke's advice, for he sets him- 
self, not to the task of praising or criticising institutions, but to the 
task of describing and explaining the workings of institutions, which is 
the true ideal of the scholar. 

Charles A. Beard. 

Columbia University. 

The Principles of German Civil Law. By Ernest J. SCHUSTER. 
Oxford , at the Clarendon Press ; London and New York, Henry 
Frowde; 1907. — xlvi, 684 pp. 

Dr. Schuster is the first to attempt to present to English readers the en- 
tire private or" civil " law of the German Empire. He has not confined 
himself to an interpretation of the civil code, but has included also the 
commercial codes and the most important supplementary legislation. 
The success of an author in an undertaking of such magnitude and 
novelty should be measured by what he has accomplished rather than 
by any ideal standard of perfection ; and it should be said at the outset 
that Dr. Schuster has done his work so well that his book is to be re- 
commended to English, American and German lawyers. 



